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VERU INC.
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Wisconsin  39-1144397

(State of Incorporation)
 

(I.R.S. Employer
Identification No.)

4400 Biscayne Blvd, Suite 888
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VERU INC.
2017 EQUITY INCENTIVE PLAN

(Full title of the plan)
 

 

Mitchell S. Steiner, M.D.
President and Chief Executive Officer

4400 Biscayne Blvd., Suite 888
Miami, Florida 33137

(305) 509-6897
(Name and address of agent for service (Telephone number, including area code, of agent for service)

 
 

Copy to:

Benjamin G. Lombard, Esq.
Reinhart Boerner Van Deuren s.c.

1000 North Water Street
Suite 1700

Milwaukee, Wisconsin 53202
(414) 298-1000

 
 

Indicate by check mark whether the restraint is a large accelerated filer, an accelerated filer, a non-accelerated filer, a smaller reporting company or an emerging growth
company. See the definitions of “large accelerated filer,” “accelerated filer,” “smaller reporting company” and “emerging growth company” in Rule 12b-2 of the Exchange Act.
 
Large accelerated filer  ☐   Accelerated filer  ☐
Non-accelerated filer  ☐  (Do not check if a smaller reporting company)   Smaller reporting company  ☒

   Emerging growth company  ☐

If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period or comply with any new or revised financial
accounting standards provided pursuant to Section 7(a)(2)(B) of the Securities Act.  ☐
 

 

CALCULATION OF REGISTRATION FEE
 

Title of Securities
to be Registered  

Amount to be
Registered  

Proposed Maximum
Offering Price

Per Share  

Proposed Maximum
Aggregate

Offering Price  
Amount of

Registration Fee
Common Stock, $0.01 par value per share  4,700,000(1)  $1.45(2)  $6,815,000(2)  $848.47(2)



(1) Pursuant to Rule 416(a) under the Securities Act of 1933, as amended (the “Securities Act”), this Registration Statement also covers any additional shares of Common
Stock which become issuable under Veru Inc. 2017 Equity Incentive Plan (the “Plan”) by reason of any stock dividend, stock split, recapitalization or other similar
transaction effected without the receipt of consideration by Veru Inc. (the “Registrant”) which results in an increase in the number of the outstanding shares of the
Registrant’s Common Stock.

(2) For the purpose of computing the registration fee, the Registrant has used $1.45 as the average of the high and low prices of the Common Stock as reported on January 8,
2018 on the NASDAQ Capital Market for the offering price per share, in accordance with Rule 457(c) and (h) under the Securities Act. The actual offering price will be
determined in accordance with the terms of the Plan.

   



PART I
INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS

Item 1. Plan Information.

Not required to be filed with this Registration Statement.

Item 2. Registrant Information and Employee Plan Annual Information.

Not required to be filed with this Registration Statement.

PART II
INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

Item 3. Incorporation of Documents by Reference.

The following documents filed by the Registrant with the Securities and Exchange Commission (the “Commission”) pursuant to section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (the “Exchange Act”) are incorporated herein by reference:

(a) the Registrant’s latest annual report on Form 10-K filed pursuant to sections 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”),
that contains audited financial statements for the Registrant’s latest fiscal year for which such statements have been filed;

(b) all other reports filed pursuant to sections 13(a) or 15(d) of the Exchange Act since the end of the fiscal year covered by the annual report referred to in (a) above; and

(c) the description of the Registrant’s common stock contained in the registration statement filed pursuant to section 12 of the Exchange Act and all amendments thereto
or reports filed for the purpose of updating such description.

All reports and other documents subsequently filed by the Registrant pursuant to sections 13(a), 13(c), 14 and 15(d) of the Exchange Act, prior to the filing of a post-
effective amendment which indicates that all securities offered have been sold or which deregisters all securities then remaining unsold, shall be deemed to be incorporated by
reference herein and to be a part hereof from the date of filing of such reports and documents; provided, however, that documents, reports and definitive proxy or information
statements, or portions thereof, which are furnished and not filed in accordance with the rules of the Commission shall not be deemed incorporated by reference into this
Registration Statement.

Any statement contained in a document incorporated or deemed to be incorporated by reference herein shall be deemed to be modified or superseded for purposes hereof
to the extent that a statement contained in any other subsequently filed document which also is or is deemed to be incorporated by reference herein modifies or supersedes such
statement. Any statement so modified or superseded shall not be deemed, except as so modified or superseded, to constitute a part hereof.

Item 4. Description of Securities.

Not applicable.

Item 5. Interests of Named Experts and Counsel.

Not applicable.
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Item 6. Indemnification of Directors and Officers.

Pursuant to sections 180.0850 to 180.0859 of the Wisconsin Business Corporation Law, the Registrant’s directors and officers are entitled to mandatory indemnification
from it against certain liabilities and expenses (i) to the extent such officers or directors are successful in the defense of a proceeding and (ii) in proceedings in which the
director or officer is not successful in the defense thereof, unless (in the latter case only) it is determined that the director or officer breached or failed to perform his or her
duties to the Registrant and such breach or failure constitutes: (a) willful failure to deal fairly with the Registrant or its shareholders in connection with a matter in which the
director or officer had a material conflict of interest; (b) a violation of criminal law unless the director or officer had reasonable cause to believe his or her conduct was lawful or
had no reasonable cause to believe his or her conduct was unlawful; (c) a transaction from which the director or officer derived an improper personal profit; or (d) willful
misconduct. It should be noted that section 180.0859 of the Wisconsin Business Corporation Law specifically states that it is the public policy of Wisconsin to require or permit
indemnification in connection with a proceeding involving securities regulation, as described therein, to the extent required or permitted under sections 180.0850 to 180.0858 as
described above. Additionally, under the Wisconsin Business Corporation Law, the Registrant’s directors are not subject to personal liability to it, its shareholders or any person
asserting rights on behalf thereof for certain breaches or failures to perform any duty resulting solely from their status as such directors, except in circumstances paralleling
those in subparagraphs (a) through (d) outlined above.

Consistent with sections 180.0850 to 180.0859 of the Wisconsin Business Corporation Law, Article VIII of the Registrant’s Amended and Restated By-Laws provides
that the Registrant shall indemnify any person in connection with legal proceedings threatened or brought against such person by reason of his or her present or past status as
one of its officers or directors in the circumstances described above. The Amended and Restated By-Laws also contain a nonexclusivity clause which provides in substance that
the indemnification rights under the Amended and Restated By-Laws shall not be deemed exclusive of any other rights to which those seeking indemnification may be entitled
under any agreement with the Registrant or otherwise.

The indemnification provided as set forth above is not exclusive of any other rights to which one of the Registrant’s directors or officers may be entitled.

The general effect of the foregoing provisions is to reduce the circumstances in which an officer or director may be required to bear the economic burdens of the
foregoing liabilities and expenses.

Item 7. Exemption from Registration Claimed.

Not applicable.

Item 8. Exhibits.

The Exhibit Index on page 6 is incorporated herein by reference as the list of exhibits required as part of this registration statement.
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Item 9. Undertakings.

1. The undersigned Registrant hereby undertakes as follows:

(a) To file, during any period in which offers or sales are being made, a post-effective amendment to this Registration Statement:

(i) To include any prospectus required by section 10(a)(3) of the Securities Act of 1933.

(ii) To reflect in the prospectus any facts or events arising after the effective date of the Registration Statement (or the most recent post-effective
amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the Registration Statement. Notwithstanding the
foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed that which was registered) and any deviation
from the low or high end of the estimated maximum offering range may be reflected in the form of prospectus filed with the Securities and Exchange Commission pursuant to
Rule 424(b) if, in the aggregate, the changes in volume and price represent no more than a 20 percent change in the maximum aggregate offering price set forth in the
“Calculation of Registration Fee” table in the effective registration statement.

(iii) To include any material information with respect to the plan of distribution not previously disclosed in the Registration Statement or any material
change to such information in the Registration Statement.

Provided, however, that paragraphs (1)(a)(i) and (1)(a)(ii) do not apply if the information required to be included in a post-effective amendment by those
paragraphs is contained in periodic reports filed with or furnished to the Commission by the Registrant pursuant to section 13 or section 15(d) of the Exchange Act that are
incorporated by reference in the Registration Statement.

(b) That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective amendment shall be deemed to be a new
registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.

(c) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination of the
offering.

2. The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act of 1933, each filing of the Registrant’s annual
report pursuant to section 13(a) or section 15(d) of the Exchange Act (and, where applicable, each filing of an employee benefit plan’s annual report pursuant to section 15(d) of
the Exchange Act) that is incorporated by reference in the Registration Statement shall be deemed to be a new registration statement relating to the securities offered therein,
and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.

3. Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers and controlling persons of the Registrant
pursuant to the foregoing provisions, or otherwise, the Registrant has been advised that in the opinion of the Commission such indemnification is against public policy as
expressed in the Securities Act of 1933 and is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities (other than the payment by the
Registrant of expenses incurred or paid by a director, officer or controlling person of the Registrant in the successful defense of any action, suit or proceeding) is asserted by
such director, officer or controlling person in connection with the securities being registered, the Registrant will, unless in the opinion of its counsel the matter has been settled
by controlling precedent, submit to a court of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the Act and will be
governed by the final adjudication of such issue.
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EXHIBIT INDEX
 
Exhibit
Number  Description

  4.1
  

Amended and Restated Articles of Incorporation (incorporated by reference to Exhibit 3.1 to the registrant’s Registration Statement on Form SB-2 (File No. 333-
89273) filed with the Commission on October 19, 1999).

  4.2

  

Articles of Amendment to Amended and Restated Articles of Incorporation increasing the number of authorized shares of common stock to 27,000,000 shares
(incorporated by reference to Exhibit 3.2 to the registrant’s Registration Statement on Form SB-2 (File No. 333-46314) filed with the Commission on September
21, 2000).

  4.3

  

Articles of Amendment to Amended and Restated Articles of Incorporation increasing the number of authorized shares of common stock to 35,500,000 shares
(incorporated by reference to Exhibit 3.3 to the registrant’s Registration Statement on Form SB-2 (File No. 333-99285) filed with the Commission on September
6, 2002).

  4.4
  

Articles of Amendment to Amended and Restated Articles of Incorporation increasing the number of authorized shares of common stock to 38,500,000 shares
(incorporated by reference to Exhibit 3.4 to the registrant’s Quarterly Report on Form 10-QSB (File No. 1-13602) filed with the Commission on May 15, 2003).

  4.5
  

Articles of Amendment to Amended and Restated Articles of Incorporation designating the terms and preferences for the Class A Preferred Stock – Series 3
(incorporated by reference to Exhibit 3.5 to the registrant’s Quarterly Report on Form 10-QSB (File No. 1-13602) filed with the Commission on May 17, 2004).

  4.6
  

Articles of Amendment to Amended and Restated Articles of Incorporation designating the terms and preferences for the Class A Preferred Stock – Series 4
(incorporated by reference to Exhibit 3.1 to the registrant’s Current Report on Form 8-K (File No. 1-13602) filed with the Commission on November 2, 2016).

  4.7
  

Articles of Amendment to Amended and Restated Articles of Incorporation increasing the number of authorized shares of common stock to 77,000,000 shares
(incorporated by reference to Exhibit 3.1 to the registrant’s Current Report on Form 8-K (File No. 1-13602) filed with the Commission on August 1, 2017).

  4.8
  

Amended and Restated By-Laws (incorporated by reference to Exhibit  3.1 to the registrant’s Current Report on Form 8-K (File No. 1-13602) filed with the
Commission on May 22, 2013).

  5.1   Opinion of Reinhart Boerner Van Deuren s.c.

23.1   Consent of RSM US LLP.

23.2   Consent of Liggett & Webb P.A.

23.3   Consent of Reinhart Boerner Van Deuren s.c. (included in Exhibit 5.1 to this Registration Statement).

99.1
  

Veru Inc. 2017 Equity Incentive Plan (incorporated by reference to Exhibit 10.1 to the registrant’s Current Report on Form 8-K (File No. 1-13602) filed with the
Commission on August 1, 2017).

99.2
  

Form of Non-Qualified Stock Option Grant Agreement under Veru Inc. 2017 Equity Incentive Plan. (incorporated by reference to Exhibit 10.18 to the Company’s
Form 10-K (File No. 1-13602) filed with the Commission on January 2, 2018).
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http://www.sec.gov/Archives/edgar/data/863894/000095012499005508/0000950124-99-005508.txt
http://www.sec.gov/Archives/edgar/data/863894/000104216700000058/0001042167-00-000058.txt
http://www.sec.gov/Archives/edgar/data/863894/000104216702000010/0001042167-02-000010.txt
http://www.sec.gov/Archives/edgar/data/863894/000104216703000040/0001042167-03-000040.txt
http://www.sec.gov/Archives/edgar/data/863894/000104216704000171/fhcmay04exhibit3-5to10qsb.htm
http://www.sec.gov/Archives/edgar/data/863894/000119312516756415/d285700dex31.htm
http://www.sec.gov/Archives/edgar/data/863894/000119312517243783/d428988dex31.htm
http://www.sec.gov/Archives/edgar/data/863894/000104216713000086/ex31toform8k.htm
http://www.sec.gov/Archives/edgar/data/863894/000119312517243783/d428988dex101.htm
http://www.sec.gov/Archives/edgar/data/863894/000156276217000231/veru-20170930xex10_18.htm


SIGNATURES

Pursuant to the requirements of the Securities Act of 1933, the registrant certifies that it has reasonable grounds to believe that it meets all of the requirements for filing
on Form S-8 and has duly caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly authorized, in the City of Miami, State of Florida on
December 29, 2017.
 

VERU INC.

BY  /s/ Mitchell S. Steiner

 
    Mitchell S. Steiner, M.D., President and
    Chief Executive Officer

POWER OF ATTORNEY

Each person whose signature appears below hereby appoints Mitchell S. Steiner and Daniel Haines, and each of them individually, as his or her true and lawful
attorney-in-fact and agent, with power to act with or without the other and with full power of substitution and resubstitution, in any and all capacities, to sign any or all
amendments (including post-effective amendments) to the Registration Statement and file the same with all exhibits thereto, and other documents in connection therewith, with
the Securities and Exchange Commission, granting unto said attorneys-in-fact and agents full power and authority to do and perform each and every act and thing requisite and
necessary to be done in and about the premises, as fully to all intents and purposes as he might or could do in person, hereby ratifying and confirming all that said
attorneys-in-fact and agents, or their substitutes, may lawfully cause to be done by virtue hereof.

Pursuant to the requirements of the Securities Act of 1933, this Registration Statement has been signed by the following persons on behalf of the Registrant in the
capacities and on the dates indicated.
 

Signature   Title  Date

/s/ Mitchell S. Steiner
Mitchell S. Steiner, M.D.   

President, Chief Executive Officer and Director (Principal Executive Officer)
 

December 29, 2017

/s/ Elgar Peerschke
Elgar Peerschke   

Director
 

December 27, 2017

/s/ David R. Bethune
David R. Bethune   

Director
 

December 29, 2017

/s/ Mario Eisenberger
Mario Eisenberger, M.D.   

Director
 

December 26, 2017

/s/ Harry Fisch
Harry Fisch, M.D.   

Director
 

December 24, 2017

/s/ Mary Margaret Frank
Mary Margaret Frank, Ph.D.   

Director
 

December 29, 2017

/s/ Lucy Lu
Lucy Lu, M.D.   

Director
 

December 29, 2017
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Signature   Title  Date

/s/ Georges Makhoul
Georges Makhoul, Ph.D.   

Director
 

December 29, 2017

/s/ O.B. Parrish
O.B. Parrish   

Director
 

December 29, 2017

/s/ Jesus Socorro
Jesus Socorro   

Director
 

December 29, 2017

/s/ Michele Greco
Michele Greco   

Executive Vice President of Finance and Chief Administrative Officer
(Principal Financial and Accounting Officer)  

January 11, 2018
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Reinhart Boerner Van Deuren s.c.
P.O. Box 2965
Milwaukee, WI 53201-2965
 
1000 North Water Street
Suite 1700
Milwaukee, WI 53202
 
Telephone: 414-298-1000
Facsimile: 414-298-8097
reinhartlaw.com

Exhibit 5.1

January 11, 2018

Veru Inc.
4400 Biscayne Blvd., Suite 888
Miami, FL 33137-3212

Ladies and Gentlemen:

We are providing this opinion in connection with the Registration Statement of Veru Inc., a Wisconsin corporation (the “Company”), on Form S-8 (the “Registration
Statement”), filed under the Securities Act of 1933, as amended (the “Act”), with respect to the proposed sale by the Company of up to 4,700,000 shares of Company common
stock, $0.01 par value per share (the “Shares”), pursuant to the provisions of Veru Inc. 2017 Equity Incentive Plan (the “Plan”).

We have examined (1) the Registration Statement; (2) the Company’s Amended and Restated Articles of Incorporation and Amended and Restated By-Laws, in each
case as amended to date; (3) the Plan; (4) the corporate proceedings relating to the adoption of the Plan, the issuance of the Shares and the organization of the Company; and
(5) such other documents and records as we have deemed necessary in order to render this opinion. In rendering this opinion, we have relied as to certain factual matters on
certificates of officers of the Company and of state officials.

Based upon the foregoing, it is our opinion that the Shares, when issued as and for the consideration contemplated by the Registration Statement and the Plan, will be
validly issued, fully paid and nonassessable.

We consent to the filing of this opinion as an Exhibit to the Registration Statement. In giving this consent, we do not admit that we are “experts” within the meaning of
section 11 of the Act, or that we come within the category of persons whose consent is required by section 7 of the Act.
 

Yours very truly,

REINHART BOERNER VAN DEUREN s.c.

BY  /s/ Benjamin G. Lombard
 Benjamin G. Lombard

Milwaukee  ●  Madison  ●  Waukesha  ●  Rockford, IL
Chicago, IL  ●  Phoenix, AZ  ●  Denver, CO



Exhibit 23.1

Consent of Independent Registered Public Accounting Firm

We consent to the incorporation by reference in this Registration Statement on Form S-8 of Veru Inc. (formerly known as The Female Health Company) of our report dated
December 29, 2017 relating to the consolidated financial statements of Veru Inc. (formerly known as The Female Health Company) appearing in the Annual Report on Form
10-K of Veru Inc. (formerly known as The Female Health Company) for the year ended September 30, 2017.

/s/ RSM US LLP

Chicago, Illinois
January 11, 2018



Exhibit 23.2

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

We consent to the incorporation by reference in the Registration Statement on Form S-8 of Veru Inc. (“the Company”) of our report dated October 18, 2017 with respect
to the balance sheets of Aspen Park Pharmaceuticals, Inc. as of September 30, 2016 and 2015, and the related statements of operations, changes in stockholders’ deficit and cash
flows for the years ended September 30, 2016 and 2015 included in the Company’s Form 8-K dated October 25, 2017.

/s/ Liggett & Webb, P.A.

LIGGETT & WEBB, P.A.
Certified Public Accountants
Boynton Beach, Florida
January 11, 2018


